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COMMENTS OF 
THE COMPUTER & COMMUNICATIONS INDUSTRY ASSOCIATION (CCIA) 

In response to the Petition for Rulemaking, published in the Federal Register at 87 Fed. 

Reg. 74056 (Dec. 2, 2022), the Computer & Communications Industry Association (“CCIA”)1 

submits the following comments. 

I. Introduction 

The Petition for Rulemaking filed by Center for Digital Democracy, Fairplay, et al. (the 

“Petition”) asks the Commission, pursuant to Section 5 of the FTC Act, 15 U.S.C. § 45, to 

initiate rulemaking to prohibit online design features that “maximize minors’ engagement with 

online platforms” as “unfair.” Petition at 4. The Petition rests only on the Commission’s 

unfairness authority under Section 5 and requests a trade rule that invites overreach of the 

agency’s authority, infringes upon how individuals access and create content, and fails to meet 

the standard for unfairness. For the reasons explained herein, the Petition should be denied. 

II. Discussion 

CCIA is pleased to participate in the Commission’s consideration of the petition for 

rulemaking to prohibit certain online design practices for individuals under the age of 18. 

However, the Association is concerned that the Petition rests on unsteady statutory grounds by 

 
1 CCIA is an international, not-for-profit trade association representing a broad cross section of communications and 
technology firms. For 50 years, CCIA has promoted open markets, open systems, and open networks. CCIA 
members employ more than 1.6 million workers, invest more than $100 billion in research and development, and 
contribute trillions of dollars in productivity to the global economy. A list of CCIA members is available at 
https://www.ccianet.org/members.  
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asking the Commission to adopt a legislative rule based on speculative and subjective concerns, 

inviting potential conflict with Congressional intent.  

The Petitioners’ proposal to extend online protections for children to adolescents 

(individuals over the age of 13 but under 18) is a serious departure from the delicate balance of 

considerations achieved by Congress with the passage of the Children’s Online Privacy 

Protection Act of 1998 (COPPA). The Petitioners’ proposal also potentially infringes upon the 

role of Congress, where legislators are actively debating reforms to the laws concerning 

children’s online safety and privacy. Rather than commence this proposed rulemaking, the 

Commission can continue to rely on its existing enforcement tools including its strong case-by-

case enforcement which recently includes the largest-ever settlement for COPPA violations. 

Further, the Petitioners’ factual and legal basis for the requested rulemaking fails to meet 

the Section 5 standard of unfairness. The Petition does not demonstrate the presence, or at least 

the substantial risk, of serious injury to consumers, which concerns harms that are more than 

merely speculative or subjective. The Petitioners also broadly define what constitutes a 

“prohibited practice” to potentially include a wide range of practices that are beneficial to 

consumers. Lastly, the Petitioners’ requested action does not account for the advancements and 

innovations that have enabled consumers to receive benefits while avoiding some of the alleged 

harms. For these reasons, the Petition should be denied.  

A. Petitioners Invite Overreach of the Agency’s Authority Despite Its Longstanding 
Ability to Pursue Unlawful Practices. 
 
Congress delegated the Commission with narrow authority to engage in Section 18 

rulemaking. In subsequent legislation, Congress has empowered the FTC with additional 

enforcement authority to address specific concerns and challenges related to consumer 

protection. For example, in response to growing concerns over negative option marketing, 

Congress passed the Restore Online Shoppers’ Confidence Act (ROSCA) and imposed new 

restrictions on online sellers charging for goods and services.2 And in response to public 

concerns over online marketing practices targeting children, Congress passed COPPA – 

accounting for the various compliance costs and considerations when agreeing to limit the 

statute’s scope to individuals under the age of 13.    

 
2 ROSCA requires sellers of online goods and services using a negative option feature to provide consumers a 
mechanism to stop recurring charges. 15 U.S.C. § 8403(3). 
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Lawmakers are also actively considering proposals concerning children’s online safety 

and privacy. The bills include similar language to expand the scope of applicability to those 

between the ages of 13 and 17. However, even these efforts fail to properly account for the 

important differences between each age group, especially regarding their development stages. 

For example, advocates from civil society have raised concerns that such rigid proposals fail to 

consider how each age group uses and accesses the internet, potentially limiting their access to 

critical information and other important content.3  

The Petitioners, however, propose that such careful balancing would be best achieved 

through a potential trade. The Petitioners’ support for why the Commission should extend the 

scope beyond the age of 13 is that adolescents, even those up to 17 years of age, lack the 

developmental maturity and ability to go online without suffering from the alleged harms caused 

by these design practices. Petition at 1, 52. Specifically, the Petitioners argue that a strict 

prohibition on certain design practices is the best way to protect against these alleged harms. 

This approach not only goes against the balancing achieved by Congress but undermines the 

ability of adolescents to educate themselves and others. Yet, absent such a broad sweeping 

approach, adolescents have been able to navigate and leverage online content and tools for the 

better, including becoming a powerful force for activism.4  

But the Petitioners’ proposed prohibition could restrict such progress and create costly 

requirements for organizations. Businesses would be forced to develop costly compliance 

programs to verify whether their online website or service is being directed to “minors.” Petition 

at 64, 65. This obligation would conflict with the data minimization principle by potentially 

requiring operators to collect, and properly safeguard, more information about its users including 

“minors.” Businesses could choose to avoid these costs by restricting their services from entire 

audiences, again adversely impacting the services and information accessible to adolescents. But 

these costs to operators and adolescent users could also raise serious free speech concerns – 

 
3 Coalition Letter, Re: Kids’ Online Safety Act, (Nov. 28, 2022), https://cdt.org/wp-
content/uploads/2022/11/Coalition-letter-opposing-Kids-Online-Safety-Act-28-Nov-PM.pdf.  
4 Anya Kamenetz, et al., 'I'm Willing To Fight For America': 5 Student Activists On Protesting For Change, NPR 
(June 19, 2020), https://www.npr.org/2020/06/19/880224955/i-m-willing-to-fight-for-america-5-student-activists-
on-protesting-for-change. 
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including those affecting the First Amendment right of adults and adolescents to communicate 

freely and anonymously, and the speech rights of online service or website operators.5 

 The Commission should not commence a rulemaking that is not within the agency’s 

authority to conduct, particularly when its longstanding authority to investigate potentially 

anticompetitive activity on a case-by-case basis remains available. The Commission has 

successfully brought enforcement actions against companies for their use of problematic design 

practices, such as those that made it difficult for users to cancel recurring subscriptions by 

requiring them to navigate various confusing screens.6 And more recently, the Commission 

obtained a $275 million penalty against a popular video game company for violating COPPA. In 

addition to “the largest penalty ever obtained for violating an FTC rule,” the company is required 

to pay an additional $245 million in refunds to consumers and adopt stronger default privacy 

settings for children and teens, addressing the particular concerns over voice and text 

communications.7  

The Petitioners’ proposed prohibition should be denied especially given that the FTC’s 

consumer protection and sectorial authority, like COPPA, has been effective. The Commission’s 

ongoing enforcement activity demonstrates it has the statutory tools, expertise, and resources to 

protect consumers of all ages from alleged unfair practices. The Commission can continue to 

host public workshops to provide guidance for businesses as they develop, design, and improve 

their online interfaces, taking into account concerns over manipulative and other problematic 

practices.8 The Petition should be denied. 

B. Petitioners Fail to Demonstrate that the Alleged Design Practices Constitute an 
Unfair Practice Within the Meaning of Section 5 of the FTC Act. 
 

 
5 Berin Szóka & Adam Thierer, COPPA 2.0: The New Battle over Privacy, Age Verification, Online Safety & Free 
Speech, Progress on Point 16, no. 11 (June 2009), at 7, 24-32, 
https://www.ftc.gov/sites/default/files/documents/public_comments/2010-childrens-online-privacy-protection-act-
rule-review-547597-00052%C2%A0/547597-00052-54901.pdf 
6 FTC Press Release, Children’s Online Learning Program ABCMouse to Pay $10 Million to Settle FTC Charges of 
Illegal Marketing and Billing Practices (Sept. 2, 2020), https://www.ftc.gov/news-events/news/press-
releases/2020/09/childrens-online-learning-program-abcmouse-pay-10-million-settle-ftc-charges-illegal-marketing.  
7 FTC Press Release, Fortnite Video Game Maker Epic Games to Pay More Than Half a Billion Dollars over FTC 
Allegations of Privacy Violations and Unwanted Charges (Dec. 19, 2022), https://www.ftc.gov/news-
events/news/press-releases/2022/12/fortnite-video-game-maker-epic-games-pay-more-half-billion-dollars-over-ftc-
allegations. 
8 FTC, Bringing Dark Patterns to Light: An FTC Workshop, https://www.ftc.gov/news-
events/eventscalendar/bringing-dark-patterns-light-ftc-workshop. 
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The Commission should not depart from the existing framework for unfairness outlined 

in Section 5 for its analysis. Consumers benefit when the Commission engages in thorough, 

objective assessments that rely on evidence-based analysis, grounded in principles of consumer 

protection, support for competition, and cost-benefit considerations.  

The Petitioners’ factual and legal basis does not meet the unfairness standard to justify 

the proposed rulemaking because it contains only vague and abstract harms, does not account for 

the countervailing benefits provided by these designs, and fails to establish the prevalence of 

alleged injury. For these reasons, the Petition to commence the proposed rulemaking should be 

denied. 

1. The Petitioners allege harms that are too speculative and subjective to 

constitute a substantial injury under Section 5.  

Congress delegated the Commission with narrow authority to engage in Section 18 

rulemaking, subjecting the process to substantive and procedural requirements. Of these 

requirements, the alleged unfair practice must cause or be likely to cause substantial injury to 

consumers. The FTC Policy Statement on Unfairness explained that the primary concern of the 

statute is not with “trivial or merely speculative harms” but rather those involving tangible 

injury, typically involving monetary harm.9 In this determination, the Commission has 

considered “emotional effects” and health and safety risks as a possible basis for a finding of 

unfairness. But even such determinations still must be linked to a cognizable and demonstrable 

injury. The injury could also be substantial if it does small harm to a large number of people or 

raises a significant risk of concrete harm. 

However, the Petitioners, do not provide sufficient evidence of substantial and tangible 

harm to consumers. The Petitioners argue design practices that employ variable rewards or affect 

user navigation or interaction can be linked, or related, to a wide range of alleged injuries to 

individuals under the age of 18. Petition at 5. Petitioners include alleged harm to one’s overall 

mental health and a “risk of problematic internet use.” Petition at 5-15. The Petitioners reference 

a wide range of possible effects that may contribute to harm, including claims that “children with 

more negative emotionality may seek endless scrolling as a means of dissociating from 

 
9 FTC, Policy Statement on Unfairness (1980), https://www.ftc.gov/legal-library/browse/ftc-policy-statement-
unfairness. 
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emotional distress…” Petition at 7. Notably, the Petitioners only afford a few sentences on the 

harm to privacy stemming from the targeted design practices. Petition at 15.  

Petitioners only provide a wide range of anecdotal evidence of alleged negative effects to 

users or speculate about possible risks posed to “Heavy users of digital media.” Petition at 6. 

Petitioners attempt to broaden the Section 5 analysis to include subjective considerations and 

negative effects, like “negative emotionality.” But even if proposed subjective effects were 

included in the Commission’s analysis, the Petitioners still do not clearly establish that these 

specific practices are sufficiently linked to the alleged substantial injury to consumers. The 

Petitioners only offer vague language like, “more likely” or “correlated” to support this 

connection between the practices and harm. Petition at 12, 13. However, this would undermine 

the intent of the FTC Act which is concerned with practices that cause concrete, measurable 

harm to consumers. The Petitioners, at most, have proven the mere possibility of harm but 

nothing to suggest any probability or high likelihood of harm from these specific design 

practices. Section 5 of the FTC Act requires proof of more than some theoretical harm to justify 

labeling a certain act or practice as unlawful.10   

2. The Petitioners do not account for the countervailing benefits created by 

these design features including improved user experience.  

The Petitioners must also establish that the alleged substantial harms created by the 

designs are not outweighed by the countervailing benefits to consumers or competition. The 

Commission is required to balance the consumer welfare tradeoff in making this determination.11 

The Commission can look at an improved user experience or additional convenience as evidence 

of a benefit.  

The Petitioners are silent on any of the benefits afforded to consumers from these design 

practices. For example, Petitioners argue the use of the reward design feature should be 

prohibited because it drives engagement. Petition at 21. But driving user engagement is a 

desirable goal for users and creators, it has led to innovations that benefit consumers and 

 
10 FTC Press Release, Administrative Law Judge Dismisses FTC Data Security Complaint Against Medical Testing 
Laboratory LabMD, Inc., (Nov. 19, 2015) (“Fundamental fairness dictates that demonstrating actual or likely 
substantial consumer injury under Section 5(n) [of the FTC Act] requires proof of more than the hypothetical or 
theoretical harm that has been submitted by the government in this case”).  
11 See Michael R. Baye & Joshua D. Wright, How to Economize Consumer Protection, Antitrust Source (Feb. 2018), 
https://ssrn.com/abstract=3137122, (“... economics can be used in consumer protection matters to help prove or 
disprove a claim that a business practice adversely impacted consumers”). 



7 
 

competition. For example, the reward design features provide wins for users, in terms of a better 

experience at no cost; for developers, boosting ad revenue and engagement; and for advertisers, 

creating valuable impressions.12 Within the gaming industry, the benefits to consumers include 

additional, at no-cost, lives, or opportunities to advance in a game without having to start over 

from scratch.  

The Petitioner’s outright ban would also adversely affect a user’s experience. Users have 

benefited from additional controls that enable them to easily choose what type of experience is 

preferable for them. Users can weigh the various options and features available to them for that 

context, like autoplay which is particularly useful with short-form content like podcasts, or for 

one’s living room if a more seamless viewing experience similar to traditional television is 

desired.   

The Petitioners also do not account for the costs to consumers with the proposed blanket 

ban, including the costs with age-estimation requirements. Civil liberties experts have cautioned 

over the unintended consequences of such proposed enforcement measures, including 

“potentially deterring vulnerable young people from finding online resources on sensitive issues 

like reproductive health or gender identity.”13 The Petitioners do not limit this ban out of a desire 

to avoid specific harmful content. Rather, propose a blanket ban on individuals’ ability to design 

and use online content. Adolescents would face additional barriers to communication and the 

ability to access information. In a November 2022 survey of roughly 1,300 teenagers in the 

United States, nearly “80 percent said social media made them feel more connected to their 

friends’ lives.”14 Moreover, a majority of the surveyed teenagers reported that “social media 

provides them with a space for connection, creativity, and support,” explaining the positive 

impact these sites have on creating friendships and connections.  

3. The Petitioners allege harms that are avoidable because of the 

improvements to user control and other safeguards like default settings for minors 

and adolescents.  

 
12 Guide, Rewarded Ads: A Win for Users, Developers, and Advertisers, Google, 
https://admob.google.com/home/resources/rewarded-ads-win-for-everyone/. 
13 Natasha Singer, Children’s Groups Want F.T.C. to Ban ‘Unfair’ Online Manipulation of Kids, New York Times 
(Nov. 17, 2022), https://www.nytimes.com/2022/11/17/business/childrens-privacy-games-tom-tiktok.html. 
14 Pew Research Center, Connection, Creativity and Drama: Teen Life on Social Media in 2022 (Nov. 16, 2022), 
https://www.pewresearch.org/internet/2022/11/16/connection-creativity-and-drama-teen-life-on-social-media-in-
2022/. 
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Lastly, the Petition must also demonstrate that specific substantial injury is not 

reasonably avoidable. The Commission must have reason to believe that the alleged unfair 

practices that are the subject of the proposed rulemaking are prevalent. Prevalence can be 

established by cease-and-desist orders against specific past practices or any other information 

that indicates widespread patterns of unfair or deceptive acts.15 The Commission can look for 

alternatives to the proposed rulemaking as well.  

The Petitioners argue that these designs are not reasonably avoidable by consumers. In 

support of this claim, the Petitioners state that “Minors cannot go online without encountering 

countless engagement-optimizing design practices.” Petition at 3. Petitioners do not limit the 

alleged unfair practices to specific industries or services, arguing they are “widespread across 

numerous apps, games, and other services” used by individuals under the age of 18. Moreover, 

Petitioners claim that adolescents are incapable of protecting themselves online, and neither can 

their parents or guardians. Petition at 3. Petitioners cite various anecdotes and discussions 

between employees as evidence of widespread harm. Petition at 23.   

The Petitioners are again silent about the advancements in user safety and control to 

mitigate against or avoid the alleged harm. Companies continue to innovate, accounting for the 

trade-offs between user experience and safety – illustrated by organizations implementing 

default settings for users under a certain age.16 These innovations have led to stronger parental 

controls, guidelines, and other settings to keep kids safe online.17 Organizations continue to learn 

and improve these features, such as the growing concerns of how parental controls affect 

adolescent autonomy and “may be normalizing surveillance for children.”18 Some studies and 

reviews of parental controls have found various factors, beyond a site’s particular design feature, 

 
15 15 U.S.C. § 57a(b)(3)(A)-(B). 
16 Autoplay Videos, YouTube Help, https://support.google.com/youtube/answer/6327615?hl=en  
17 Safety Center, Google, https://safety.google/families/. 
18 Kristina Bravo, Deep Dives: Parents want to keep their kids safe online. But are parental controls the answer?, 
Mozilla (July 27, 2022), https://blog.mozilla.org/en/internet-culture/deep-dives/parental-controls-internet-safety-for-
kids/. 
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that heavily contribute to an adolescent’s online and offline experience.19 Given these risks, there 

is a growing recognition that more balance is needed to empower users, including adolescents.20   

The Petitioners do not explain how these improvements fail to address the unavoidability 

element or other criteria of Section 5. Rather, the Petitioners argue that such a blanket ban is 

warranted simply because these improvements are an “insufficient solution to the allure of 

endless scroll.” Petition at 24. Petitioners do not provide evidence of past orders or enforcement 

actions to support why these improvements are still insufficient and the Petitioners can only 

reference one industry when explaining why a blanket ban on the autoplay feature is warranted. 

Petition at 22.  

The Commission should continue to rely on the objective criteria outlined in Section 5 of 

the FTC Act when considering this Petition.  

III. Conclusion 

The Commission should deny the Petition for Rulemaking.  

Respectfully submitted, 
 
Alvaro Marañon 
Policy Counsel 
Computer & Communications Industry Association 
25 Massachusetts Avenue NW, Suite 300C 
Washington, DC 20001 
amaranon@ccianet.org  
 
January 3, 2023 

 
19 See, Barbara Abney, Apps to Keep Children Safe Online May be Counterproductive, University of Central Florida 
Today (Apr. 2, 2018), https://www.ucf.edu/news/apps-keep-children-safe-online-may-counterproductive/ (“The 
research team found that authoritarian parents, who were less responsive to their teen’s need for autonomy, were the 
most likely to use the parental control apps, and the use of these apps was associated with teens experiencing more, 
not fewer, online risks, including unwanted explicit content, harassment and online sexual solicitations”). 
20 Melanie Pinola, How and When to Limit Kids’ Tech Use, The New York Times (Sept. 2018), 
https://www.nytimes.com/guides/smarterliving/family-technology.  


